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SANCTUARY CITIES? ASYLUM? DREAMERS? WHEN A HOUSE
IS NOT A HOME: THE LEGAL AND SOCIOECONOMIC
IMPLICATIONS OF NATIONAL POPULISM ON LOCAL GOVERNANCE
AND INDIVIDUAL LIBERTIES
Rawle Andrews Jr., JD and Sanchita Bose, MPH*
"Give me your tired, your poor,
Your huddled masses yearning to breathe free,
The wretched refuse of your teeming shore.
Send these, the homeless, tempest-tossed, to me:
I lift my lamp beside the golden door!"
INTRODUCTION

The United States of America: on the surface, the inherent power of these five words joined
together signals to anyone, foreign or domestic, that we, the people, are a united nation of laws
serving as the land of opportunity. It does not matter who you are, where you were born, or what
your surname is; upon these golden shores lie infinite possibilities.2 Our founding fathers
recognized early on that states should welcome foreigners to enhance American society and
promote cultural growth.3Yet, in 2019, over two centuries later, we, the American people, are still
unable to unequivocally state that we are united. Whether it be because of race, national origin,
color, religion, gender, sexual orientation, income, education, or health, we remain a nation
divided.
Since the 1950s, the U.S. has proudly boasted itself as "a nation of immigrants," However,
immigration reform is amongst the most intensely confusing, divisive, and polarizing issues in
America's public square. Immigration remains front and center in the public debate across the U.S.,
especially since the September 11th terrorist attacks. The fear and turmoil, which ebbed and
flowed since the 9/11 tragedy, reached a boiling point during the 2016 general election cycle, and
ultimately the election of the 45th president, Donald J. Trump.

* Rawle Andrews Jr., JD is an attorney in the District of Columbia and Adjunct Professor of Law at the
Howard University School of Law. Sanchita R. Bose, MPH holds a master's degree from the George Washington
University Milken Institute School of Public Health and is a 2021 JD candidate at the American University
Washington College of Law. The views offered here are the authors alone and should not be attributable to any other
person or organization.
Emma Lazarus, New Colossus (1883) (also appears on the pedestal of the Statue of Liberty).
2 Umberto S. Davi, America, The Immigrant's Dream, 103 ILL. B. J. 10 (July 2015) (Attorney Davi is an
Italian immigrant and was 13 9th president of the Illinois Bar Association from 2015 to 2016).
Peter Lillback, America's Long Love-Hate Relationship with Immigration, 2017 PROVIDENCE FORUM 5
(Summer 2017), https://www.providenceforum.org/2017/05/22/americas-long-love-hate-relationship-immigration
JOHN F. KENNEDY, A NATION OF IMMIGRANTS (Harper Collins ed., 2008).
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Since the 2017 inauguration, President Trump has issued three Executive Orders pertaining to
immigrants or refugees.' These resolutions are the by-product of campaign declarations suggesting
America's societal ills result from open or insecure territorial borders. Furthermore, either
immigration or the talk of immigration reform is featured in the news cycle every day. Despite
scant Congressional action, these topics remain the subject of fierce debate inside and outside of
the Nation's Capital.,
President Trump's national campaign and mantra to "Build that Wall" were based on supposed
rampant crime in the U.S. by undocumented immigrants from Mexico. As a result, the Trump
Administration placed a six-month timetable for cessation on the Deferred Action for Child
Arrivals ("DACA") program created by President Obama, which was designed to protect the rights
and dignity for the children of undocumented immigrants (a/k/a Dreamers).7 The scourge of
violence by gangs in Central America and the suggestion that Sanctuary Cities enabled such crime
fueled the culture wars raging during the 2017 Virginia gubernatorial election. 8
The modern-day Sanctuary Cities movement started as a response to the El Salvadorian civil
war in the 1980s. Due to the war, hundreds of thousands of undocumented Salvadorans
subsequently entered the United States. 9 As a result of this mass emigration, churches, or
"sanctuaries" began housing refugees and they influenced the creation of ordinances in
municipalities to protect immigrants and refugees. Today, there are over 300 municipalities or
states asserting Sanctuary City status across the U.S. 10 California declared itself a Sanctuary State

Julie Rheinstrom, Current Developments: One HundredDays ofPresident Trump's Executive Orders, 31
GEO. IMMIGR. L. J. 433 (2017).
6 Reihan Salam, Republicans Need a New Approach to Immigration, NAT'L REV. (Jan. 4, 2016, 9:00 AM)
("A new culture war is breaking out in America. Unlike the culture wars of the recent past, this one is not about the
place of Judeo-Christian values in our public life, the regulation of abortion, or the recognition of same-sex unions.
Those conflicts are still with us. But they have been overshadowed by the fight over the future of American national
identity in the face of rapidand acceleratingdemographic change. This new culture war will define the contest for
the Republican presidential nomination in the months to come, as it has for the better part of the last year. And in all
likelihood, it will shape ourpoliticsfor decades to come. The most visible manifestation of this new culture war has
been the rise ofDonald Trump. By focusing his candidacyalmost entirely on immigration, the billionaireentertainer
has energized millions of voters who love him as a bold truth-teller or damn him as a vicious and dangerous bigot."
(emphasis added)).
Lauren Etter & Shannon Pettypiece, Trump Wants to Build a Wall. Finding Workers Won't Be
Easy, BLOOMBERG NEWS (Jan. 26, 2017), https://www.bloomberg.com/news/articles/2017-01-26/trump-wants-tobuild-a-wall-finding-workers-won-t-be-easy.
8 Lauren C. Bell, Trump is Casting a Long Shadow Over the Narrow Race for Virginia Governor, LSE'S
U.S. CENTRE (Oct. 30, 2017), https://blogs.1se.ac.uk/usappblog/2017/10/30/trump-is-casting-a-long-shadow-overthe-narrow-race-for-virginia-governor/.
' See generally Daniel D. McMillan, City SanctuaryResolutions and the PreemptionDoctrine: Much Ado
about Nothing, 20 LOY. L.A. L. REV. 513 (1987).
IoRaina Bhatt, Pushingan End to Sanctuary Cities: WillIt Happen, 22 MICH. J. RACE &L. 139, 162 (2016).
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in October 2017-just a few months after Texas passed a law outlawing Sanctuary Cities and
requiring some level of municipal support for federal immigration enforcement efforts. 11, 12
America is at a crossroads; politically, economically, and morally. There is an ever-growing
broken divide in immigration views amongst the American people. At the same time, several of
America's largest cities are growing exponentially in terms of population increases, political clout
and economic impact, and immigrants play a substantial role in fueling this socioeconomic growth.
This article examines the impact and implications of a broken federal government on America's
cities which are increasingly at odds with the White House, a divided Congress, and an
overwhelmed federal judiciary. There is much work to do in shaping our immigration policies and
our nation's leaders must be ready, able, and willing to do it.
This Article is organized into five parts. Part I (this section) provides the reader with an
overview of legal issues arising from the Constitution in the immigration context. Part II provides
background information on so-called "Sanctuary Cities" as a modem-day Underground Railroad,
including the origins of the movement, the anatomy of Sanctuary Cities, and some key
socioeconomic opportunities and challenges that occur in Sanctuary Cities. Part III addresses the
special relationship between the District of Columbia and the Federal Government, while also
examining the delicate balance of a Federal City asserting Sanctuary City status. Part IV covers
the Separation of Powers, including an in-depth analysis of Executive Order 13768, Enhancing
Public Safety in the Interior of the United States, and uses key precedent to evaluate the
constitutionality of the Executive Order principally City of Chicago v. Sessions," City and
County ofSan Franciscov. Trumpl4, and City ofSan Antonio v. Texas,' challenging 2017 Texas

" Most recently, the 2017 Halloween massacre in New York City, apparently at the hands of a Diversity
Lottery Program beneficiary, prompted immediate, nationwide calls for the elimination program aimed at ensuring
equitable immigrations patterns despite lack of evidence that the program is a systemic failure. While there are many
opinions on the eleven million undocumented immigrants living in the United States, there has yet to be an official
action to remedy the situation. Something has got to change. Serious dialogue and Congressional action with sensible,
commonsense reforms are needed that enhance public safety, provide some measure of relief to those living in the
shadows, and fully reaffirm America's global status as a beacon of freedom and the land of opportunity. See Jens
Manuel Krogstad, Jeffrey S. Passel &D'vera Cohn, 5 Facts About IllegalImmigration in the U.S., PEW RESEARCH
CTR. (Apr. 27, 2017), http://www.pewresearch.org/fact-tank/2017/04/27/5-facts-about-illegal-immigration-in-the-u-s
(11 million undocumented immigrants in the U.S.; 59% of whom reside in six states: California, Texas, Florida, New
York, New Jersey and Illinois; and represent 5% of the U.S. workforce).
1 See generally Daniel D. McMillan, City SanctuaryResolutions and the PreemptionDoctrine: Much Ado
about Nothing, 20 LoY. L.A. L. REV. 513 (1987) (describing the historical evolution of the sanctuary city movement
and its interface with the U.S. Constitution and general notions of federalism). These Sanctuary jurisdictions now
include: The District of Columbia; California; Baltimore City, Maryland; Montgomery County, Maryland; Prince
George's County, Maryland; the city of Hyattsville, Maryland; Arlington County, Virginia; and Chesterfield County,
Virginia. See Id.
" City of Chicago v. Sessions, 264 F. Supp. 3d 933 (N.D. Ill. 2017) (holding U.S. cannot withhold public
safety grant funding from municipalities that refuse to share immigration status of suspects with federal officials;
nationwide in scope).
14 City and County of San Francisco v. Trump, No. 17-CV-00574-WHO, 2017 U.S. Dist. LEXIS 168564
(N.D. Cal. injunction granted April 25, 2017).
1 City of San Antonio v. Tex. Waste Sys. No. 5:17-CV-489, 2007 Tex. App. LEXIS 5577 (W.D. Tex.
injunction granted Aug. 30, 2017) (city challenge to the constitutionality of Texas SB4 that prohibits municipalities
from complying with federal immigration law by asserting Sanctuary City status, including the removal and
imprisonment of local officials).
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Senate Bill-4, which outlaws Sanctuary Cities in Texas, and California's 2017 Senate Bill 54 that
confers Sanctuary State status in that jurisdiction this year. 1 6The fact that two of America's largest
and most politically influential states have adopted such divergent views on immigration is a
clarion call for immigration reform. Finally, Part V looks at socioeconomic implications for
Sanctuary Cities as they look to set policies and regulations, as well as administer health,
education, and other social service programs for their residents. Moreover, this section examines
how local immigrant residents are being negatively affected by emerging federal and state laws
which are contrary to local municipality regulations. Part V concludes by offering some
reasonable, commonsense reforms to solve this American nightmare.
We have come a long way since President Kennedy's final word on the need for fair,
reasonable, and sustainable immigration reform, "a nation of immigrants." In this defining work,
President Kennedy observed, "every American who has ever lived, except for one group, is either
an immigrant or a descendant of an immigrant and the exception, Native Americans, were
considered by some to be immigrants themselves."1 Although widely debated within the Nation's
Capital, the battle lines are drawn across the state and communities where U.S. residents,
documented and undocumented, live and work every day. Nowhere is the immigration debate more
pronounced than in the age-old dispute about whether all politics truly are local. Two schools of
thought have emerged in the municipal governance arena: (a) Dillon's Rule; and (b) the Cooley
Doctrine.
A.

Dillion'sRule and Federalism

Dillon'sRule on municipalities was crafted by Justice John Dillon of the Iowa Supreme Court
in City of Clinton v. Cedar Rapids andthe Missouri River Rail Road Company:18
A municipal corporation possesses and can exercise the following powers and
no others: First, those granted in express words (from the state); second, those
necessarily implied or necessarily incident to the powers expressly granted; third,
those essential to the declared objects and purposes of the corporation-not
simply convenient, but indispensable; and fourth, any fair doubt as to the
existence of a power is resolved by the courts against the corporation. 19
Notably, Dillon's Rule does not regard local governments as equal to or separate from state
government, but rather as political subdivisions of the state. Dillon'sRule was later adopted by the
United States Supreme Court as the legal standard for resolving state-local government conflicts
in Hunter v. Pittsburgh.20 Hunter announced as a matter of federal law that local governments are
powerless instrumentalities of state governments2 Hunter involved the constitutional challenge
of a Pennsylvania law permitting the consolidation of adjoining cities if approved by a majority of
On October 5, 2017 SB54 (or the "California Values Act") was signed into law by Governor Jerry Brown.
supra note 4, at 44-45.
1 Clinton v. Cedar Rapids &Missouri R.R. Corp., 24 Iowa 455 (1868).
16

17 KENNEDY,
19 Id.
20
2

Hunter v. Pittsburgh, 207 U.S. 161 (1907).
Kathleen S. Morris, The Casefor Local ConstitutionalEnforcement, 47 HARv. C.R.-C.L. L. REv. 1, 46

(2012).
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all votes cast during the election." In this instance, the city of Pittsburgh wanted to merge with the
city of Allegheny." Following an unsuccessful lower court challenge, the election proceeded with
a majority of all ballots cast supporting the combination of the two cities. Allegheny ultimately
appealed to the U.S. Supreme Court under the Contracts Clause of Article I, Section 10 and the
Due Process Clause of the Fourteenth Amendment.
The Court in Hunter clarified that the Fifth Amendment, standing alone, only applies to federal
action, not state action. 24 "Municipal corporations owe their origin to, and derive their powers and
rights wholly from, the legislature. It breathes into them the breath of life, without which it cannot
exist." 25 Under the Rule, local governments are "tenants of the state." 26 The Dillon Rule is
consistent with the principles of federalism embedded in the Constitution. The Founders of the
Constitution designed the federal government to be dependent on the states. This dynamic allowed
power to be dispersed across states and prevented the abuse of federal power on states. The
Founders stated in both the Ninth and Tenth Amendments that all authority outside of what was
enumerated to the federal government belonged to the states.,2 Similarly, the Dillon Rule asserts
"local governments are simply extensions of the state, created to deal with issues on the local
level." 28
B.

The Cooley Doctrine and Home Rule

In 1871, in People v. Hurlburt,the Michigan Supreme Court examined the constitutionality of
the state of Michigan appointing local government officials for public service.29 Chief Justice
Cooley, dissenting from the Dillon Rule, articulated his view of local governments as organic
creations that enjoy a natural right independent of the State's will.30 In supporting a departure from

the Dillon Rule, Chief Justice Cooley declared:
It would be the boldest mockery to speak of a city as possessing municipal liberty
where the state not only shaped its government, but at its discretion sent in its own
agents to administer it. Local government is a matter of absolute right; and the state
cannot take it away.
Under the Cooley Doctrine, local governments have a right to exist, function, and appoint or
elect their own officers, in accordance with their wishes regardless of the parent state.32 While a
state can still regulate certain aspects of how municipalities conduct local business, municipalities
22 Hunter, 207 U.S. at 161.
23 Id.
24 Id. at 176.
21 Id. at 178.
26 Jon D. Russell &Aaron Bostrom, Federalism,Dillon Rule andHome Rule, AM. CITY COUNTY EXCHANGE
(2016), https://www.alec.org/app/uploads/2016/01/2016-ACCE-White- Paper-Dillon-House-Rule-Final.pdf.
27

Id.

Interestingly, the authors posit the Dillon Rule is responsible for or contributes to missteps around
responses to local crises like the Katrina response in New Orleans or the Flint water crisis. Id.
21 People v. Hurlburt, 24 Mich. 44 (1871).
21

30 Id.
31 Id.
32 Id.

at 109.
at 53.
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are more than mere creations of the state. A seismic test of the broad influence exercised by
municipalities arose in the seminal voting rights case of Gomillion v. Lightfoot, where the U.S.
Supreme Court reviewed the legality of Alabama's racial gerrymandering in the city of Tuskegee.33
The appellants contended the bizarre voting boundaries created by the state's redistricting plan
essentially denied the franchise to Tuskegee residents. Relying on Hunter v. City ofPittsburgh,34
Alabama contended a state's power to shape the boundaries of its own municipality is not limited
by the U.S. Constitution. The Supreme Court rejected this expansive reading of Hunter, holding
that a state's authority over its municipalities could not be used to violate an individual's Fifteenth
Amendment right to vote.36
Interestingly, no clear rules of engagement for Constitutional challenges between the Federal
Government and municipalities have emerged since Gomillion. While precedent sometimes
reveals municipalities have standing to challenge federal or state action under the U.S.
Constitution, at times it finds they do not.37
I.

SANCTUARY CITIES: A SAFE-HAVEN OR DE FACTO DETENTION AREA
A.

Historical Considerations: U.S. Immigration Laws and Symbolism - It's
complicated

This complicated history of open, partially closed, or closed U.S. borders includes several
peacetime and wartime immigration measures. Notable restrictions include: the Alien and
Seditions Act of 1798,38 the Chinese Exclusion Act of 1882,39 the Immigration Act of 1917,40 t the

" Gomillion v. Lightfoot, 364 U.S. 339, 340 (1960).
1 Hunter v. Pittsburgh, 207 U.S. 161 (1907).
" Gomillion, 364 U.S. at 342.
36 Gomillion, 364 U.S. at 344-45.
1 See Romer v. Evans, 517 U.S. 620 (1996) (striking down Colorado state constitutional amendment against
LGBT rights under the Equal Protection Clause); see also Burbank-Glendale-Pasadena Airport Auth. v. City of
Burbank, 136 F.3d 1360, 1362 (9th Cir. 1998) (political subdivision of a state lacks standing under federal law to
challenge the constitutionality of a state statute); Branson Sch. Dist. RE-82 v. Romer, 161 F.3d 619, 630 (10th Cir.
1998) ("A political subdivision has standing to sue its political parent on a Supremacy Clause claim"); Romer v. Evans,
517 US 620, 626, 629-31 (1996) (holding that Equal Protection Clause precludes a state from prohibiting local
governments from instituting laws signed to protect homosexual persons from discrimination); Kramer v. Union Free
School Dist. No 15, 395 US 621, 628-29 (1969) (holding that Equal Protection Clause precludes states from imposing
certain limitations on eligibility to vote in school board elections).
3 1 Stat. at Large 570 (the Alien and Sedition Acts were passed by the Federalist Congress in 1798 and
signed into law by President John Adams. These laws included new powers to deport foreigners as well as making it
harder for new immigrants to vote).
" 8 U.S.C. § 261 (repealed in 1943; The Chinese Exclusion Act was the first law implemented to prevent a
specific ethnic group from immigrating to the United States).
41 8 U.S.C. § 145. The 1924 Act, also known as the "Literacy Act," was the first law aimed at restricting as
immigrants and marked a turn toward populism. The law imposed literacy tests on immigrants, created new categories
of inadmissible persons, and barred immigration from the Asia-Pacific Zone.
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Immigration Act of 1924,41 and the Immigration and Nationality Act of 1952.42 Following the
override of a presidential veto of the 1952 Act, Senator Pat McCarran noted from the Senate Floor:
I believe that this nation is the last hope of Western civilization and if this oasis
of the world shall be overrun, perverted, contaminated or destroyed, then the last
flickering light of humanity will be extinguished. I take no issue with those who
would praise the contributions which have been made to our society by people of
many races, of varied creeds and colors . . . However, we have in the United States

today hard-core, indigestible blocs which have not become integrated into the
American way of life, but which, on the contrary are its deadly enemies. 43
As international debate regarding capitalism versus communism gained traction, the public
opinion favored more relaxed immigration standards. This softening trend at the border
substantially favored all immigrants, particularly those who might be regarded as "political

refugees" seeking asylum from communist countries: 44
Post-1945 immigration to the United States differed dramatically from America's earlier 20th
and 19th century immigration patterns. The most notable difference was the dramatic rise in
numbers of immigrants from Asia. 45 Beginning in the late 19th century, the U.S. government took
steps to bar immigration from Asia. The establishment of the national origins quota system in the
1924 Immigration Act narrowed the entryway for eastern and central Europeans, making western
Europe the dominant region of immigrants. These policies shaped the racial and ethnic profile of
the American population before 1945.46 The intricate and intriguing history of U.S. immigration
after 1945 thus demonstrates how the United States related to a fast-changing world. It is less
restrictive immigration policies increase the fluidity of the American population, with a substantial
impact on American identity and domestic policy. 47

Provided below is an overview of key global events that triggered the evolution of the
Sanctuary Cities Movement, beginning with the twelve-year war in El Salvador from 1980-1992.
In each instance, the common denominators are rampant political turmoil abroad, a federal
government grappling at the intersection of American symbolism and local realities and, in many
instances, undocumented immigrants who entered the U.S. and stayed with no intention of ever
returning to their homelands.

4 Id. The 1924 Act limited the annual number of immigrants who could be admitted from any country to
2% of the number of people from that country who were already living in the United States as of the 1890 census. The
law was primarily aimed at further restricting immigration of Southern Europeans and Eastern Europeans, especially
Italians and Eastern European Jews. Additionally, the 1924 Act severely restricted the immigration of Africans and
outright banned the immigration of Arabs and Asians.
42 8 U.S.C. §§ 1101-7. The 1952 Act, also known as the McCarran-Walter Act, governs immigration to and
citizenship in the United States.
4399 Cong. Rec. 1518 (SenatorPat McCarran, Mar. 2, 1953).
4 Zhao, X., Immigration to the United States after 1945, OxFoRD RES. ENCYCLOPEDIA OF AM. HIST. (July
2016),
http://oxfordre.com/americanhistory/view/10.1093/acrefore/9780199329175.001.0001/acrefore9780199329175-e-72?print=pdf.

48Id.
46

Id.

47

Id.
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The Refugee Act of 1980: Addressing the United States' refugee crisis

B.

The year 1980 was notable for sparking a decade of public controversy surrounding refugee
policies in the U.S. 48 One year prior, over 200,000 individuals emigrated to the U.S., mainly
Indochinese refugees and Soviet Jews. 49 This mass immigration prompted the need for new
refugee legislation. Passed unanimously by the Senate in late 1979, and signed into law by
President Jimmy Carter in early 1980, the Refugee Act of 1980 amended the earlier Immigration
and Nationality Act and the Migration and Refugee Assistance Act.5" The Act's stated purpose
was to enforce the "historic policy of the United States to respond to the urgent needs of the persons
subject to persecution in their homelands," 1 and stipulate "statutory meaning to our national
commitment to human rights and humanitarian concerns. "52
Among other things, the Refugee Act of 1980 raised the yearly ceiling for refugees from 17,400
to 50,000, created a process for reviewing and adjusting the refugee ceiling to meet emergencies,
and required annual consultation between Congress and the President on immigration matters.
The Act also amended the definition of "refugee" based on the standard established by the United
Nations Convention and Protocol on the Status of Refugees to include persons with a "wellfounded fear of persecution." 54 Before that time, fear of persecution was limited to asylum
petitions.

55

The Refugee Act caused immense debate. On one side there were immigrants' rights lawyers,
liberal Congress members, religious activists, and refugees. The opposing side included President
Reagan and his administration, the State Department, Department of Justice ("DOJ"), the Federal
Bureau of Investigation ("FBI"), and the Immigration and Naturalization Service ("INS"). 6 The
major concern among the opposition was that the legislation would "open the 'flood gates' to
millions of refugees around the world." 57 Contrarily, proponents of the Act highlighted that the
per capita acceptance of refugees in other countries far exceeded theper capitafigure in the U.S. 58
The ceiling of 50,000 refugees would represent less than 10 percent of annual immigration to the
U.S., yet many still feared this ceiling was far too generous.
1. Cuba: The Great Mariel Boatlift

The

48

Refugee

Act
of
1980,
NAT'L
ARCHIVES
https://www.archivesfoundation.org/documents/refugee-act-1980/ (last visited Sept. 29, 2017).
4 Edward M. Kennedy, Refugee Act of 1980, 15 INT'L MIGRATION REV. 141 (1981).
50

FOUND.,

Id.

Refugee Act of 1980, § 101(b), Pub. L. No. 96-212, 94 Stat. 102 (codified as Congressional Declaration
of Policies and Objectives at 8 U.S.C. § 1521 note (1988)).
52 See S. Rep. No. 256, 96th Cong., 2d Sess. 1 (reprinted in 1980 U.S. Code Cong. &Admin. News 141).
51

53

Id.

Id.; see also McMillan, supranote 9, at 515 (discussing, interalia, on the United Nations Protocol Relating
to the Status of Refugees).
55

Id.

56

Id.
Edward M. Kennedy, Refugee Act of 1980, 15

5
58

59

INT'L MIGRATION REV.

Id.
Id.
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141 (1981).

The Refugee Act of 1980 was first tested just a few weeks after it was placed into effect during
a mass migration of Cubans to the United States.60 On April 1, 1980, several Cuban dissidents
drove a bus through the gates of the Peruvian embassy in Havana, Cuba, and demanded that they
receive political asylum. These individuals were granted asylum; however, Cuban dictator Fidel
Castro removed guards protecting the embassy as an act of revenge. This led to Castro's decision;
anyone who wished to leave the country could do so through the Port of Mariel, a short distance
from Havana.
Over the course of the next six months, during what became known as the "Mariel Boatlift,"
more than 125,000 Cubans fled and immigrated to the U.S. Because of Florida's close proximity
to Cuba, many fled to the shorelines of Florida and either sought asylum or resided there illegally.61
Among these immigrants were Cuban criminals and patients with mental health issues whom
Castro permitted to leave the country. Many U.S. citizens felt threatened by the released Cuban
criminals and did not welcome their presence in the U.S.
2. Implications of the Refugee Act
The Mariel Boatlift was the center of several important immigration cases that highlight the
implications of the Refugee Act. One such case is Clark v. Martinez,62 which challenged the
admissibility of Cuban immigrants in the United States and their rights, if any, after detention. 63
Ms. Martinez and her husband were both Cuban exiles who entered the U.S. via the Mariel Boatlift
and were temporarily allowed to reside in the U.S. on the grounds of humanitarian parole. 64 The
Federal Government later determined that the plaintiffs were inadmissible immigrants to the
United States due to their criminal history. On these grounds, Ms. Martinez and her husband were
detained for an indefinite amount of time until they could return to Cuba. In opposition to this
determination, the plaintiffs argued deportation to Cuba was not foreseeable, and thus they could
not be detained by the government for any period longer than 90 days under federal law.65
Martinezresolved a Circuit split between the Ninth and Eleventh Circuits on whether Zadvydas
v. Davis protections from prolonged detention applied to inadmissible immigrants.66 In Zadvydas,
the U.S. Supreme Court held that the period during which an alien's detention is reasonably
necessary prior to removal is six months.,6 Moreover, the Court held that the undocumented
immigrant "must be conditionally released after the six-month period if it can be demonstrated that
there is 'no significant likelihood of removal in the reasonably foreseeable future."' 68 However,
the ruling in Zadvydas did not speak to the protections that must be afforded to inadmissible
Birgitta Nylund, Refugee Recognition under the UnitedStatesRefugee Act of 1980, 53 NORDIC J. OF INT'L
LAW 78 (1984).
61 See Cuban Refugee Crime Troubles Police Across U.S., N.Y. TIMES, Mar. 31, 1985, Late City Final
Edition; but see Ben Leubsdorf, The Great Mariel Boatlifi Debate:Does Immigration Lower Wages, WALL ST. J.,
June 16, 2017.
62 Clark v. Martinez, 543 U.S. 371 (2005).
63 Id. (construing 8 U.S.C. § 1231(a)(1)(A)).
64 Id.
65 Id. at 373.
66 Zadvydas v. Davis, 533 U.S. 678 (2001).
67 Id.
68 Id.at701.
6o
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immigrants in detention. Ultimately, the court in Martinez determined that the holding in Zadvydas
applied to inadmissible immigrants.69 The decision in Martinez caused Mariel Cubans that were
under "indefinite" detentions to be released from custody7
3. Young Elian Gonzalez
The quest for U.S. asylum has only intensified since the 1980 Mariel Boatlift. Perhaps one of
the most infamous asylum cases in the U.S. over the past 20 years involves young Elian Gonzalez.
On November 25, 1999, six-year-old Elian Gonzalez was rescued from the coastal waters of Ft.
Lauderdale, Florida. His mother and eleven others had drowned while escaping Cuba on a raft in
effort to reach the U.S. 71A Miami-Dade County Circuit Judge granted emergency custody of Elian
to his uncle residing in Miami, Florida. Gonzalez's relatives in Florida filed a request for his
political asylum, but the Cuban government arranged for his return to Cuba.
Through his uncle, Gonzalez brought suit in the U.S. District Court for the Southern District
of Florida asserting that Immigration and Naturalization Service ("INS") and others denied him
Fifth Amendment due process rights and violated U.S. immigration laws by dismissing his asylum
applications as legally void. The U.S. Justice Department stated that the alien minor lacked
capacity to file for asylum against the wishes of his Cuban father. The U.S. government moved
the District Court to dismiss the lawsuit filed by Elian's relatives. After months of deliberation,
the U.S. government denied Elian a political asylum hearing and sent him back to Cuba.
The ultimate resolution in the Gonzales dispute highlights the implications of mass
immigration from other countries such as Cuba, El Salvador and Guatemala, into the U.S., and the
tribulations that these individuals seeking asylum or refuge often undergo. Regardless of the
circumstances that cause immigrants to seek refuge in the land of opportunity, there is no easy
road to freedom.
C.

Sanctuary: A place of "refuge"

1. Sanctuary Cities Defined
There is no legally established definition of a Sanctuary City. However, the modern-day
meaning of "sanctuary" is inferred from its use to describe sacred spaces in ancient times across
various cultures 73 Churches, mosques, temples, and synagogues are all examples of religious
institutions labeled as "sanctuaries." The term referred to "both a holy place and a place of refuge
and protection.

Zadvydas, 533 U.S. at 678.
William R. Yates, Memorandum for Regional Directors: Implementation of Clark v. Martinez, U.S.
CITIZENSHIP &IMMIGR. SERV. (2005), https://www.hsdl.org/?view&did=20366.
71 Gonzalez v. Reno, 212 F.3d 1338 (11th Cir. 2000), reh'g en banc, 215 F.3d 1243 (111 Cir. 2000)
(according Chevron deference to the INS decision to deny the Gonzalez asylum petition).
72 Id.
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7 LINDA RABBEN, SANCTUARY AND ASYLUM: A SOCIAL AND POLITICAL HISTORY (2016).
7 Sanctuary, MERRIAM-WEBSTER, https://www.merriam-webster.com/dictionary/sanctuary

August 2017).
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In the United States, a Sanctuary City is generally defined by scholars as a city that aims to
accommodate undocumented immigrants and refugees in their local communities through the
implementation of state or municipal policies which prohibit or limit local law enforcement from
cooperating with federal immigration officials." The term "Sanctuary City" evolved from the
sanctuary movement originating from the 1970's civil war in El Salvador and the resulting refugee
crisis in the U.S to a broader context which encompasses the current national immigration debate.
In the 1980s, the term symbolized a "safe-haven" for undocumented Salvadoran immigrants.
EL SALVADOR: FleeingPolitical Turmoil andPersecution
El Salvador experienced political turmoil and violence throughout the 1970s that ultimately
led to a civil war. The Final Report of the United Nations Truth Commission for El Salvador states
that over 22,000 complaints regarding political violence were reported in El Salvador between
January 1980 and July 1991.77 The Report gives the following breakdown: 60% of complaints
referred to summary killings on sight, 25% of complaints referred to kidnapping, and 20% of
complaints related to torture.78 Existing tensions in the country were exacerbated by the
assassination of Archbishop Oscar Romero on March 24, 1980. 7 Many pundits have called
Archbishop Romero's assassination on the altar "one of the most notorious political murders of
the 20th century." 80
The assassination also caused the escalation of political violence into a full-scale civil war with
80,000 dead and 8,000 missing 81 The subsequent rape and murder of four American female
missionaries by anti-American militiamen sparked outrage across America and propelled the U.S.
government's involvement in the Salvadoran conflict. This gave rise to the controversy over U.S.
refugee and immigration policies. For example, in Orantes-Hernandezv. Smith, the Plaintiffs sued
on their own behalf and on behalf of a class of "all citizens and nationals of El Salvador eligible
to apply for political asylum [who] . . . have been or will be taken into custody . . . by agents of

the [Department of Homeland Security]." 82 In this case, the federal court reviewed a challenge to
the allegedly coercive tactics INS used against Salvadoran nationals in immigration detention. 83
The court found that the INS gave misleading information to Salvadoran detainees regarding their
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Nina Lakhani, Details ofplot to murderarchbishopOscarRomero revealed in new book, THE GUARDIAN
(Jan. 19, 2017), https://www.theguardian.com/world/2017/jan/ 19/archbishop-oscar-romero-murder-el-salvador-book.
8o Archbishop Romero was declared a martyr and beatified by the Roman Catholic Church on May 23, 2015.
It is widely believed Archbishop Romero will be canonized as a Saint before the year 2020. See St. Oscar Romero,
7

ENCYCLOPAEDIA BRITANNICA, https://www.britannica.com/biography/Oscar-Arnulfo-Romero.
8 El Salvador: 12 Years of Civil War, CTR. FOR JUSTICE & ACCOUNTABILITY, http://cja.org/where-we-

work/el-salvador/.
" Orantes-Hernandez v. Smith, 541 F. Supp. 351, 354 (C.D. Cal. 1982).
83 Id.
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right to apply for political asylum, denied detainees proper access to counsel and information about
their rights, and placed detainees in solitary confinement without an administrative hearing. 84
Churches in the U.S. acknowledged the increased need these refugees and asylum seekers, as
well as those fleeing from civil wars in places like Nicaragua and Guatemala, would need.
Churches operated as "sanctuaries" and provided these vulnerable populations with food, a home,
and solace.85 The network of religious congregations that supported Salvadoran refugees soon
became known as the Sanctuary Movement. 86 The Movement began with a Presbyterian church
and Quaker meeting in Tucson, Arizona. These congregations housed legal and humanitarian aid
for the refugees and provided a safe haven for them. Despite continuous efforts to acquire political

asylum for these refugees and two years after the assassination of Archbishop Oscar Romeo, Rev.
John Fife of Southside Presbyterian church announced that his church would defy the Immigration
and Naturalization Service (INS) to be a "sanctuary" for Central Americans.87
Moreover, churches were instrumental in helping Salvadorans and Guatemalans receive pro
bono legal representation. Churches played a key role in ensuring that the due process rights of
asylum seekers were not violated. The notable case American Baptist Churches, v. Thornburgh"
further addresses immigrants' human rights and due process violations during the 1980s. In
Thornburgh, the American Baptist Churches ("ABC") and other groups filed an action against the
Federal Government claiming discrimination against approximately 250,000 Guatemalans and
Salvadorans who filed for asylum in the United States. In 1990, the parties settled the case under
what is commonly referred to as the "ABC Settlement Agreement" to mitigate the discrimination
against Guatemalans and Salvadorans. The ABC Settlement Agreement provided enhanced
immigration benefits including (1) Stay of Deportation (Removal); (2) a New Asylum Interview
and Decision; and (3) Detention Restrictions, which limited the circumstances under which class
members could be detained.89
These cases depict examples of the types of rights that have been taken away from refugees,
such as Salvadorans, who came to this country seeking refuge and protection from the atrocities
in their homelands. Moreover, the issues highlighted in these cases continue to exist in
contemporary Sanctuary Cities, as Immigration and Customs Enforcement ("ICE") officials
strictly scrutinize undocumented immigrants, often leading to discrimination. Today, the expanded
definition of refugee arguably describes hundreds of thousands of undocumented immigrants in
the United States, who either are true refugees residing in Sanctuary Cities because they have a
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Sophie H. Pirie, The Origins of a PoliticalTrial: The Sanctuary Movement andPoliticalJustice, 2 YALE

L.J. 381 (1990).
6 Susan Gzesh, Central Americans and Asylum Policy in the Reagan Era, MIGRATION POLICY INST. (Apr.
1, 2006), http://www.migrationpolicy.org/article/central-americans-and-asylum-policy-reagan-era. (last visited Sept.
29, 2017).
87 Id.
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American Baptist Churches v. Thornburgh, 760 F. Supp. 796 (N.D. Cal. 1991).

89 American Baptist Churches v. Thornburgh (ABC) Settlement Agreement, U.S. CITIZENSHIP & IMMIGR.
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well-founded fear of persecution abroad, or who are Dreamers who have never lived in any country
other than the United States. 90
2. The Underground Railroad and Passengers Yearning to Breathe Free
African slaves were kidnapped and shipped from their homelands (Africa and across the
Caribbean), to a foreign land in the New World against their will. Upon reaching America, slaves
were forced to endure oppression, abuse, and indignities as sub-human chattel, the likes of which
are unparalleled on American soil. Consequently, the authors tread lightly in this section knowing
and acknowledging fully slaves were not immigrants. Nonetheless, there are some parallels
between the focus, intent, and drive of the original Underground Railroad and the modern-day
Sanctuary Cities movement. Therefore, Sanctuary Cities and their apparatus are in many respects
regarded as the new Underground Railroad.
Between the turn of the 19th Century and the beginning of the Civil War, the Underground
Railroad ("UGRR") was instrumental in protecting fugitive slaves seeking sanctuary from their
slave-owners. 91 There were several hundred escape routes with approximately 10,000 people that
stretched from North Carolina to the borders of Canada. Those fleeing included abolitionist and
freed slave Frederick Douglass 92 and Harriett Tubman, a lead UGRR Conductor. 93 These
individuals collaborated to help between 40,000 to 100,000 slaves escape to freedom in the
North.94 The UGRR efforts were viewed as being in direct conflict with the U.S. Constitution and
certain of its implementing statutes. For instance, Article 4, Section 2 of the U.S. Constitution 95
provides:
No person held to service or labor in one state under the laws thereof,
escaping to another, shall, in consequence of any law or regulation therein, be
discharged from such service or labor, but shall be delivered up on claim of the
party to whom such service or labor may be due.
In 1793, Congress passed the first Fugitive Slave Act.96 Under the 1793 Act, fugitive slaves
were at risk for recapture. The act also classified children born to fugitive slave mothers as slaves,
9o See United Nations Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons,
Convention Relating to the Status of Refugees, U.N.T.S. 189/137 (July 28, 1951) (expulsion must be done in
accordance with due process of law).
9 Elie Wiesel, Against Silence: The Voice and Vision ofElie Wiesel, 1 HOLOCAUST LIBRARY (1985) ("Any
human being is a sanctuary. Every human being is the dwelling of God.... Any person, by virtue of being a son or a
daughter of humanity, is a living sanctuary whom nobody has the right to invade.").
92 MARY FRANCES BERRY, SLAVERY, THE CONSTITUTION, AND THE FOUNDING FATHERS (1787) (the U.S.
Constitution was "made in view of the existence of slavery, and in a manner well calculated to aid and strengthen that
heaven-daring crime") (quoting Frederick Douglass, The Constitution and Slavery, N. Star (Mar. 16, 1849)).
3 SARAH BRADFORD, HARRIET: THE MOSES OF HER PEOPLE (1995).
4 LINDA RABBEN, SANCTUARY AND ASYLUM: A SOCIAL AND POLITICAL HISTORY (2016).
5 U.S. CONST., art. IV, § 2. Note that the clause is impacted by the Thirteenth Amendment to the U.S.
Constitution, which abolishes slavery and involuntary servitude, except as punishment following conviction for a
crime.
96 Fugitive Slave Act (1793), ch. 7, 1 Stat. 302 (1793). Ironically, or perhaps not so ironically, this is around
the same time that Eli Whitney invented the cotton gin causing most Southern farmers to abandon tobacco production
in favor of cotton.
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and as the property of the mother's master, for all their lives. 97 Later, as part of the Compromise of
1850 between Southern states and Northern, non-slave owning, states, Congress passed the
Fugitive Slave Act of 1850.98 The 1850 Fugitive Slave Act was one of the most controversial
elements of the 1850 compromise. 99 Among other things, the 1850 Act specified that all escaped
slaves upon capture were to be returned to their masters and that government officials (including
Northern judges) and citizens of free states had to either cooperate in enforcing the law or face
punishment.
3. Sanctuary Cities and Passengers Yearning to Breathe Free
Under the Refugee Act of 1980 and the decisions in Orantes-Hernandez o and ABC,10
refugees seeking asylum in the United States must be afforded due process of law before facing
deportation or prolonged detention. Consequently, the threshold question is whether or to what
extent undocumented immigrants residing in Sanctuary Cities are entitled to due process before
deportation or the surrender of other liberties. Today, over 450 houses of worship, ranging in all
faiths in the United States, have offered a place of sanctuary for undocumented immigrants, thus
creating a modern-day UGRR 102 These places of worship seek to protect over two million
undocumented immigrants that the federal government has vowed to deport or detain
indefinitely. 103
A fundamental topic throughout 20th Century America and continuing to the present is
affording undocumented immigrants with due process rights and equal protection under the law. 104
The parallels fugitive slaves or freed Blacks being detained absent the proper paperwork is not
materially different from the fear and anxiety that undocumented immigrants who face arrest and
detention by ICE officials feel if they do not have proof of legal status 105 Because of the Fugitive
Slave Act of 1850, an enslaved African American did not automatically attain freedom merely by
safe passage on the Underground Railroad. It would be years before these freedoms were granted
under the Thirteenth, Fourteenth, and Fifteenth Amendments to the U.S. Constitution.
1 Dred Scott v. Sandford, 60 U.S. 393, 397-99, 402, 419 (1856) (Taney, Ch. J.) (holding that "a negro,
whose ancestors were imported into this country, and sold as slaves" could not become an American citizen).
98 Fugitive Slave Act (1850), 9 Stat. 462 (1850).
" See generally Anthony J. Sebok, Note, Judging the Fugitive Slave Acts, 100 YALE L.J. 1835 (1991)
(discussing, inter alia, the impact of the Fugitive Slave Acts on the will and skill of Northern Judges and faith leaders,
etc.).
too Orantes-Hernandez v. Smith, 541 F. Supp. 351 (C.D. Cal. 1982).
101 American Baptist Churches v. Thornburgh, 760 F. Supp. 796 (N.D. Cal. 1991).
102 Houses of Worship Poisedto Serve as Trump-EraImmigrant Sanctuaries,N.Y. TIMES (Dec. 27, 2016),
https://www.nytimes.com/2016/12/27/us/houses-of-worship-poised-to-serve-as-trump-era-immigrantsanctuaries.html?mcubz.
103 Id.; see also URBAN INSTITUTE, IMMIGRANT ACCESS TO HEALTH &HUMAN SERv. 2-3, 8-17 (Oct. 2014),
available at https://www.urban.org/sites/default/files/publication/33551/2000012-Immigrant-Access-to-Health-andHuman-Services.
104 Alia Al-Khatib, Comment, Putting a Hold on ICE: Why Law Enforcement Should Refuse to Honor
Immigration Detainers, 64 AM. U. L. REv. 109 (2014) (arguing that local government enforcement of immigration
detainers without probable cause violates the 4' Amendment, breeds community mistrust and perpetuates racial
profiling, etc.).
105 See generally Hon. A. Leon Higginbotham, Jr. &F. Michael Higginbotham, Yearning to Breathe Free:
Legal BarriersAgainst and Options in FavorofLiberty in Antebellum Virginia, 68 N.Y.U. L. Rev. 1213 (1993).
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In many instances, the dregs of bitterness known to slaves, fugitive slaves, and freed Blacks
linger in pronounced ways for undocumented immigrants across America. This is even true in
some Sanctuary Cities in terms of housing, education, healthcare and public venues (particularly
during daylight hours where the perceived risk of potential detention and deportation is higher).
Many Sanctuary Cities rely on federal monies in the form of appropriations and grants to provide
for the basic human needs of undocumented immigrants - which is precisely why Executive Order
13768 directs the U.S. Department of Justice to take affirmative steps to cease federal funding to
municipalities providing these services for undocumented residents. In the District of Columbia
and elsewhere, these basic human needs include food, shelter and some form of official
identification to access healthcare 106
D.

California becomes a Sanctuary State

On September 16, 2017, the California State Senate passed the California Values Act, "SB54"
by a 27-11 vote becoming the first "sanctuary state." 107 The "sanctuary state bill" has been
described as the most comprehensive bill in the country that ensures protections for undocumented
immigrants. 08 The bill provides, in relevant part:
(a) Immigrants are valuable and essential members of the California
community. Almost one in three Californians is foreign born and one in two
children in California has at least one immigrant parent.
(b) A relationship of trust between California's immigrant community and state
and local agencies is central to the public safety of the people of California.
(c) This trust is threatened when state and local agencies are entangled with
federal immigration enforcement, with the result that immigrant community
members fear approaching police when they are victims of, and witnesses to,
crimes, seeking basic health services, or attending school, to the detriment of public
safety and the well-being of all Californians.109
The purpose of the Act is to protect the safety and well-being of all Californians by "ensuring
that state and local resources are not used to fuel mass deportations, separate families, or terrorize
communities." 10 SB54's role is similar to its predecessor, the TRUST Act; the TRUST Act passed
in 2013 and limited responses to ICE detainer requests to local law enforcement. Prior to the
TRUST Act, it was estimated that California taxpayers spent approximately $65 million annually

106 Id.; see also URBAN INSTITUTE, IMMIGRANT ACCESS TO HEALTH &HUMAN SERv. 2-3, 8-17 (Oct. 2014),
available at https://www.urban.org/sites/default/files/publication/33551/2000012-Immigrant-Access-to-Health-andHuman-Services.pdf.
107 See S.B. 54, 2017-2018 Leg., Reg. Sess. (Cal. 2017) (codified at CAL. GOVT CODE § 7284.6 (2018)).
108 Katy Steinmetz, CaliforniaJust Became a 'SanctuaryState.'Here's What Thai Means, TIME (Oct. 5,
2017) time.com/4960233/California-sanctuary-state-donald-trump/.
10' See S.B. 54, 2017-2018 Leg., Reg. Sess. (Ca. 2017).
110 Id.
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to detain people for ICE. The goal of SB54 is to direct California's limited resources "to matters
of greatest concern to the state and local governments," such as ensuring essential safeguards for
the state's immigrant communities.11 2 Because federal law specifically prohibits
"commandeering" of state and local resources to implement federal programs," California cannot
be compelled to use its resources to detain and deport immigrants. 114
While the sanctuary movement is gaining traction, a counter 'anti-sanctuary' movement is also
growing. Contrary to the purpose of SB54, some states have proposed legislation that seeks to
punish Sanctuary Cities and Sanctuary Campuses.115 The most well-known of these is Texas SB4,
which requires localities in the state to comply with ICE officials by "sharing information about
non-citizens and assisting in their detention and transfer into federal custody." 116
E.

Texas Gets Tough on Sanctuary Cities

On September 1, 2017, a new Texas law known as Senate Bill-4 ("SB4") banned all Sanctuary
Cities in Texas and mandated that all municipalities cooperate and comply with federal
immigration enforcement efforts across the state of Texas. After the new law was signed by
Governor Abbott on May 7, 2017, at least seven cities in Texas were claiming, directly or
indirectly, Sanctuary City status, including: Austin, Dallas, El Paso, Ft. Worth, Houston, Laredo,
and San Antonio.117 Among other key items in the new law are provisions governing: (1) removal
of elected or appointed office for non-compliance; (2) fines against public officials for noncompliance; and (3) the waiver of sovereign immunity to the extent it applies to the defense of any
proceeding regarding compliance.
The new Texas law outlawing Sanctuary Cities, which dramatically changes state law while at
the same time amending several other state statues in the same bill, is provided below:
AN ACT
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1 See, e.g,, Printz v. United States, 521 U.S. 898 (1997).
1 See, e.g., Galarza v. Szalczyk, 745 F.3d 634, 644 (3d Cir. 2014) (holding that "[i]mmigration officials
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11' See Rose Cuison Villazor & Pratheepan Gulasekaram, The New Sanctuary and Anti-Sanctuary
Movements, 52 U.C.D. L. REV. 549 (2018).
116 Id.
117 James Patch, Sanctuary Cities: Texas Municipalities Face Losing Funding Under Executive Order;
President Also Signs Order to Build Wall, HOUSTON PATCH (Jan. 25, 2017), available at
https://patch.com/texas/houston/sanctuary-cities-texas-municipalities-could-lose-federal-funding-under-trumpexecutive.
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Relating to the enforcement by campus police departments and certain local
governmental entities of state and federal laws governing immigration and to
related duties and liability of certain persons in the criminal justice system;
providing a civil penalty; creating a criminal offense.

Sec. 752.056. CIVIL PENALTY.
(a) A local entity or campus police department that is found by
a court of law as having intentionally violated Section 752.053 is
subject to a civil penalty in an amount:
(1) not less than $1,000 and not more than $1,500 for the
first violation; and
(2) not less than $25,000 and not more than $25,500 for
each subsequent violation.
(b) Each day of a continuing violation of Section 752.053
constitutes a separate violation for the civil penalty under this
section.
(c) The court that hears an action brought under Section 752.055
against the local entity or campus police department shall determine
the amount of the civil penalty under this section.
(d) A civil penalty collected under this section shall be deposited
to the credit of the compensation to victims of crime fund
established under Subchapter B, Chapter 56, Code of Criminal
Procedure.
(e) Sovereign immunity of this state and governmental immunity
of a county and municipality to suit is waived and abolished to the
extent of liability created by this section.
Sec.752.0565. REMOVAL FROM OFFICE.
(a) For purposes of Section 66.001 of the Civil Practice and
Remedies Code, a person holding an elective or appointive office of
a political subdivision of this state does an act that causes the
forfeiture of the person's office if the person violates Section
752.053.11'

Shortly after SB4 was enacted, certain Texas cities, namely Austin, Dallas, Houston, El Paso,
and El Cenizo, asserted constitutional challenges to the bill seeking to block its implementation in
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the U.S. District Court for the Western District of Texas....'120 Following a lower court decision
to block implementation of the new law, an interlocutory appeal to the U.S. Court of Appeals for
the Fifth Circuit was filed by the state of Texas.121 On September 25, 2017, the Fifth Circuit stayed
the District Court's injunction and held that parts of the law could be implemented during the
litigation. In staying the injunction, the Fifth Circuit noted:
[U]nder Article 2.251(b) law enforcement agencies need not comply with or
fulfill a detainer request when a detainee "provide[s] proof' of lawful immigration
status. Article 2.251(b) does not limit the permissible proof to the government
identification listed as examples in the statute, as acknowledged by defendants
before us at oral argument. Further, the "comply with, honor, and fulfill"
requirement does not require detention pursuant to every ICE detainer request;
rather, the "comply with, honor, and fulfill" provision mandates that local agencies
cooperate per existing ICE detainer practice and law.122
Although not directly addressed in the Fifth Circuit's September 25, 2017, Order, it is
not hard to find the prevailing, albeit invisible, hand of Dillon's Rule that states' rights
supersede local priorities at play in this decision. The state of Texas passed a law (SB4),
and several cities in Texas objected to the law as unconstitutional. On review, the U.S.
District Court for the Western District of Texas found that the cities had standing to object
by ruling on the merits of the Complaint. However, on appeal, the Fifth Circuit determined
the law was enforceable-ergo in disputes between the states and its cities, the state
typically wins.
III.

THE DISTRICT: A FEDERAL CITY

The rights and interests of America's municipalities to operate with a free hand, particularly in
large urban areas with significant (and growing) multicultural populations has vexed jurists, legal
scholars and social scientists for over 150 years. One reason for this is that early American settlers
and Western trailblazers did not create "States." They founded villages, towns, and territoriessome of which pre-date formal statehood and others from which whole states emerged. Still,
prevailing American law (the Dillon Rule) is that municipalities are instrumentalities of the states
that created them. On the other hand, there are some cities and counties, like Los Angeles
(population 4 million) and New York City (population 8.49 million) that have more residents,
more elaborate elected political structures, and larger budgets than others, with a corresponding
ability to drive or spur federal, state and local policies. Needless to state, the District of Columbia
is very different.

"' See City of El Cinizo v. Texas, No. SA-17-CV-404-OLG (W.D. Tex. injunction granted Aug. 30, 2017)
(relying, in part, on the 4th Amendment, and concluding an ICE warrant is insufficient to provide local officials with
probable cause to honor ICE detainers, that local officials lack the authority "to arrest and detain for civil immigration
violations," and that SB4 deprives local officials "of making an independent, particularized assessment of whether
probable cause of a crime exists to support ... seizure in every case in which it applies.").
120 Kriston Capps, Texas Cities Haul the State to Court Over Immigration, CITYLAB (Jun. 26, 2017),
https://www.citylab.com/equity/2017/06/texas-cities-take-the-state-to-court-over-anti-sanctuary-law-sb4/531684/.
121 City of El Cinizo v. Texas, No. 17-50762 (5th Cir. 2017).
122 Id. at 5-6.
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This quest for clarity about the authority and capacity of municipalities to exercise "home rule"
and, thus, to attain or maintain Sanctuary City status takes on an entirely different meaning in the
District of Columbia. Despite its Maryland and Virginia roots, the District is not a state. The
District was not created by a state legislature, or even an executive order of a Governor in defiance
of federal action. The District, despite its considerable growth over the year, is a Federal City-a
creature of the U.S. Constitution with plenary oversight to the U.S. Congress.123
Article I, Section 8, Clause 17 of the U.S. Constitution provides: "The Congress shall have
Power To... exercise exclusive Legislation in all Cases whatsoever, over such District (not
exceeding ten Miles square) as may, by Cession of particular States, and the Acceptance of Congress, become the Seat of the Government of the United States." In the Federalist Papers, author
and fourth U.S. president James Madison explained the need for a "federal district," subject to
Congress's exclusive jurisdiction and separate from the territory, and authority, of any single state:
The indispensable necessity of complete authority at the seat of Government
carries its own evidence with it. It is a power exercised by every Legislature of the
Union, I might say of the world, by virtue of its general supremacy. Without it, not
only the public authority might be insulted and its proceedings be interrupted, with
impunity; but a dependence of the members of the general Government, on the State
comprehending the seat of the Government for protection in the exercise of their
duty, might bring on the national councils an imputation of awe or influence,
equally dishonorable to the Government, and dissatisfactory to the other members
of the confederacy. This consideration has the more weight, as the gradual
accumulation of public improvements at the stationary residence of the government
would be too great a public pledge to be left in the hands of a single State, and
would create so many obstacles to a removal of government, as still further to
abridge its necessary independence. The extent of this federal district is sufficiently
circumscribed to satisfy every jealousy of an opposite nature." 1 24
In 1801, Congress established a local government for the District, dividing it into two counties,
Washington and Alexandria. In 1846, the Virginia portion of the original territory of Columbia,
including Old Town Alexandria and Arlington County, was "retroceded" by Congress to Virginia.
In 1875, the U.S. Supreme Court dismissed, for lack of standing, Phillips v. Payne,125 a case
brought by a Virginia taxpayer who argued that he was properly subject to the District's, then less
onerous, tax burden because the transfer of property from Virginia to the federal government was
void. 126
Over the last two centuries, Congress has experimented with varying methods of home rule in
the District. Today, the most controversial aspects of Congress's authority over the District are: (a)

12 Albaugh v. Tawes, 233 F. Supp. 576 (D. Md. 1964), affd, 379 U.S. 27 (1964) (per curiam) (denying
declaratory judgment that the District was part of Maryland for purposes of statewide elections and to invalidate the
election because District residents did not vote in the US senate primary).
114 THE FEDERALIST NO. 43 (James Madison).
115 Phillips v. Payne, 92 U.S. 130 (1875).
116

Id. at 131-32.
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budget autonomy; (b) election of Members of Congress; and (c) statehood 127 The Twenty-Third
Amendment gives the District the right to participate in presidential elections but not in
congressional elections 128 Instead, the residents of the District of Columbia elect a nonvoting
"delegate" to the House of Representatives. Because of the District's unique character as a federal
city, neither the Framers nor Congress gave the inhabitants the right to elect Members of the House
of Representatives or the Senate. The Framers believed that District residents were virtually
represented as the host city for the Nation's Capital.
On December 24, 1973, the District of Columbia Home Rule Act became law.129 Under the
Home Rule Act, the District would have an elected mayor and city council. Local Court of Appeals
and Superior Court Judges are appointed by the President of the U.S. The District has a D.C.
Delegate in the U.S. House of Representatives who can vote in Committees but not from the House
floor. The Home Rule Act also expressly prohibits the D.C. Council from enacting any laws that,
among other things: (a) impose a commuter tax on individuals working in the District who live
elsewhere; 3 (b) make any changes to the Heights of Buildings Act of 1910; or (c) pass any local
budget that is not balanced. In 1977, Congress passed a proposed constitutional amendment that
would have granted the District of Columbia congressional voting representation in Congress "as
if it were a state." 3 The proposed amendment was never ratified.
Consequently, Sanctuary City status in the District, however concrete or dubious, is in some
respects a moving target that places the District directly within the cross hairs of the President,
U.S. Attorney General, and Congress. 1 2 Nonetheless, the D.C. Council did pass the Immigration
Detainer Compliance Amendment Act in 2012.m13 The 2012 Act (which confers Sanctuary City
status, without using the term) provides as follows:

§24-211.07. District compliance with federal immigration detainers.

127 See generallyPeter Raven-Hansen, The ConstitutionalityofD.C. Statehood, 60 GEO. WASH. L. REv. 160

(1991).
128 D.C. Home Rule, D.C. COUNCIL, http://dccouncil.us/pages/dc-home-rule.
129 D.C. CODE ANN. §§ 1-201.01 etseq.
13

Banner v. United States, 303 F. Supp. 2d 1 (D.D.C. 2004) (rejecting efforts to invalidate a congressionally

imposed limit on the District's ability to tax nonresident commuters; the court in Banner also observed: "simply put.
. . the District and its residents are the subject of Congress' unique powers, exercised to address the unique
circumstances of our nation's capital").

" See Adams v. Clinton, 90 F. Supp. 2d 27 (D.D.C. 2000) (rejecting argument that District residents were
entitled to voting representation in Congress without a Constitutional amendment); see also Evans v. Cornman, 398
U.S. 419 (1970) (holding that residents of federal enclaves are treated as state residents under the Constitution and
thus entitled to vote in general elections).

112 District of Columbia v. Heller, 554 U.S. 570 (2008) (holding that the D.C. ban on handgun possession in
the home violates the Second Amendment, as does its prohibition against rendering any lawful firearm in the home
operable for the purpose of immediate self-defense; U.S. government argued against the District's position); CSX

Transportation, Inc. v. Williams, 403 F.3d 667 (D.C. Cir. 2005) (enjoining a D.C. public safety law that prohibited
rail or truck shipments of hazardous or explosive materials less than 2.2 miles from the U.S. Capitol; U.S. government
argued in favor of CSX's position).
13 Like all D.C. legislation, the District's Sanctuary Cities law was transmitted to both Houses of Congress
for a 30-day review before it became law on December 11, 2012.
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(a) The District of Columbia is authorized to comply with civil detainer requests
from United States Immigration and Customs Enforcement ("ICE") by holding
inmates for an additional 24-hour period, excluding weekends and holidays, after
they would otherwise be released, but only in accordance with the requirements set
forth in subsection (b) of this section.
(b) Upon written request by an ICE agent to detain a District of Columbia
inmate for suspected violations of federal civil immigration law, the District shall
exercise discretion regarding whether to comply with the request and may comply
only if
(1) There exists a prior written agreement with the federal government
by which all costs incurred by the District in complying with the ICE
detainer shall be reimbursed; and
(2) The individual sought to be detained:
(A) Is 18 years of age or older; and
(B) Has been convicted of:
(i) A dangerous crime as defined in §23-1331(3) or a
crime of violence as defined in §23-1331(4), for which he
or she is currently in custody;
(ii) A dangerous crime as defined in § 23-1331(3) or a
crime of violence as defined in §23-1331(4) within 10 years
of the detainer request, or was released after having served a
sentence for such dangerous crime or crime of violence
within 5 years of the request, whichever is later; or
(iii) A crime in another jurisdiction which if committed
in the District of Columbia would qualify as an offense listed
in §23-1331(3) or (4); provided, that the conviction occurred
within 10 years of the detainer request or the individual was
released after having served a sentence for such crime within
5 years of the request, whichever is later.
(c) Notwithstanding subsection (b)(2)(B)(ii) and (iii) of this section, a detainer
request for an individual who has been convicted of a homicide crime, pursuant to
Chapter 21 of Title 22, or a crime in another jurisdiction which if committed in the
District of Columbia would qualify as a homicide crime, may be honored regardless
of when the conviction occurred.
(d)(1) The District shall not provide to any ICE agent an office, booth, or any
facility or equipment for a generalized search of or inquiry about inmates or permit
an ICE agent to conduct an individualized interview of an inmate without giving
the inmate an opportunity to have counsel present.
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(2) This subsection shall not be construed to establish a right to counsel that
does not otherwise exist in law. 134
To date, there have not been any reported cases challenging the legality or propriety of
the D.C. Sanctuary City ordinance.
IV.

CONSTITUTIONAL CONSIDERATIONS: EXECUTIVE ORDER 13768

To attain Sanctuary City status, jurisdictions like the District of Columbia,135 Montgomery
County, Maryland, or Arlington County, Virginia (or most recently the state of California), need
to pass and enforce state or local laws placing limits on their respective jurisdictions' assistance to
federal immigration authorities seeking to apprehend or remove undocumented immigrants. There
is no requirement to expressly place the term "Sanctuary City" in the statute or ordinance to
achieve the status.136 In many instances, the status is widely reported in the media, so it is hardly
a secret at any level of government.137
On January 25, 2017, President Trump signed into law Executive Order 13768. He directed
the Secretary of Homeland Security, with the help of the U.S. Attorney General, to deny federal
funding to sanctuary jurisdictions where local officials decline to help enforce federal immigration
laws. Consequently, undocumented immigrants who previously were shielded from unwanted
intrusion by living in a sanctuary city now fear arrest and deportation. Executive Order 13768
provides, in pertinent part:138
Protecting the Nation from Foreign Terrorist Entry into the United States
Sec. 9. Sanctuary Jurisdictions.
It is the policy of the executive branch to ensure, to the fullest extent of the law that a State,
or a political subdivision of a State, shall comply with 8 U.S.C. 1373. Section 1373 states the

following:
(a) In General. Notwithstanding any other provision of Federal, State, or local
law, a Federal, State, or local government entity or official may not prohibit, or in
any way restrict, any government entity or official from sending to, or receiving
114 On January 9, 2017, D.C. Mayor Muriel Bower announced that the District Government will provide
$500,000 in grants under the Immigrant Justice Legal Service ("IJLS") program to community-based organizations,
private organizations, associations, and law firms that do legal work for immigrants in Washington, D.C. Mayor
Bowser Announces Immigrant Justice Legal Services Grant Program, GOv. OF THE DISTRICT OF COLUMBIA,
https://mayor.dc.gov/release/mayor-bowser-announces-immigrant-justice-legal-services-grant-program.
13 Immigration Detainer Compliance Amendment Act of 2012, D.C. CODE ANN. § 24-211.07 (West 2012).
13 See McMillan, supra note 9, at 518-22 (discussing the frame and environment under which local laws for
Sanctuary City status evolved in the aftermath of the El Salvadoran civil war).
17 See Rachel Kurzius, D.C. Is Still A Sanctuary City, Mayor Bowser Says, Regardless Of Trump's Threats,
DCIST (Jan. 25, 2017), available at http://dcist.com/2017/01/mayor bowser 1.php.
"' See Office of the Press Secretary, Executive Order:EnhancingPublic Safety in the Interiorof the United
States (Jan. 25, 2017) available at https://www.whitehouse.gov/presidential-actions/executive-order-enhancingpublic-safety-interior-united-states/.
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from, the Immigration and Naturalization Service information regarding the
citizenship or immigration status, lawful or unlawful, of any individual. 3

Section 9 of Executive Order 13768 provides:
(a) In furtherance of this policy, the Attorney General and the Secretary, in their
discretion and to the extent consistent with the law, shall ensure that jurisdictions
that willfully refuse to comply with 8 U.S.C. 1373 (sanctuary jurisdictions) are not
eligible to receive Federal grants, except as deemed necessary for law enforcement
purposes by the Attorney General or the Secretary. The Secretary has the authority
to designate, in his discretion and to the extent consistent with law, a jurisdiction
as a sanctuary jurisdiction. The Attorney General shall take appropriate
enforcement action against any entity that violates 8 U.S.C. 1373, or which has in
effect a statute, policy, or practice that prevents or hinders the enforcement of
Federal law.
(b) To better inform the public regarding the public safety threats associated
with sanctuary jurisdictions, the Secretary shall utilize the Declined Detainer
Outcome Report or its equivalent and, on a weekly basis, make public a
comprehensive list of criminal actions committed by aliens and any jurisdiction that
ignored or otherwise failed to honor any detainers with respect to such aliens.
(c) The Director of the Office of Management and Budget is directed to obtain
and provide relevant and responsive information on all Federal grant money that
currently is received by any sanctuary jurisdiction. 140
Shortly after Executive Order 13768 was issued, several jurisdictions asserting Sanctuary City
status filed constitutional challenges in federal court to block enforcement of the directive. City
and County of San Francisco v. Trump, 141 was the first such challenge. The City of Santa Clara
subsequently filed a similar legal challenge in the Northern District of California. 142
When evaluating the propriety of the Executive Branch's use of authority to deny enforcement
of federal law or to restrict or proscribe the rights of state and municipalities to provide services in
absence of U.S. government action, federal courts typically look to the following provisions of the
U.S. Constitution: (1) the Spending Clause; (2) the Due Process Clause of the Fifth Amendment;

"' 8 U.S.C. § 1373.
141 Office of the Press Secretary, Executive Order: EnhancingPublic Safety in the Interior of the
United
States (Jan. 25, 2017), https://www.whitehouse.gov/presidential-actions/executive-order-enhancing-public-safetyinterior-united-states/.
141 City and County of San Francisco v. Trump, No. 17-CV-00574-WHO, slip op. (N.D. Cal. April
25, 2017).
142 The San Francisco and Santa Clara cases were consolidated into No. 17-CV-00574-WHO
(N.D. Cal.
2017).
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(3) the Unreasonable Searches and Seizure Clause of the
Amendment. 143

4th

Amendment; and (5) the Tenth

The Spending Clause

A.

A fundamental separation of power in the U.S. Constitution is the federal spending power.
Article I, section 8, clause 1 of the United States Constitution (also known as the Spending Clause)
states: "The Congress shall have power to lay and collect taxes, duties, imposts and excises, to pay
the debts and provide for the common defense and general welfare of the United States." The
seminal case interpreting the Spending Clause is Kendall v. U.S. ex. relStokes."' In this 1838 case,
Stokes and his co-petitioners argued the U.S. Postmaster General exceeded his statutory authority
in not properly addressing petitioners' request for credit for mail delivery services. 145 Following a
lower court ruling directing the postal service to credit the petitioners' account, the Postmaster
General refused to follow the court's mandate. In affirming the lower court's decision, the
Supreme Court in Kendall recognized: "The power to legislate is a power possessed solely by
congress, and to permit the president the freedom to suspend, amend, or disregard laws of his
choosing would be to 'clothe' the executive branch with the power of lawmaking." 1 46
A little over thirty years ago, the Supreme Court was once again called on to address the
propriety of federal agency action related to transportation appropriations. In 1984, Congress
enacted legislation ordering the Secretary of Transportation to withhold five percent of federal
highway funds from states neglecting to adopt the minimum twenty-one-year-old drinking age.
South Dakota was a state that permitted those who were age nineteen to purchase alcohol. Given
the threatened withheld funds, the state of South Dakota challenged the law. In the 1987 case,
South Dakota v. Dole, the legal question became: whether Congress exceeded its spending powers
by passing legislation that limited federal funds on states' adoption of a uniform minimum drinking
age.147 The Supreme Court here identified five restrictions on congressional use of conditional
federal spending setting precedent for cases involving spending clause violations to follow:
The use of the spending power must be in pursuit of the general welfare, the conditions
must be unambiguous, the conditions must be related to the federal interest projects, the
conditions cannot force the state to do something unconstitutional, and the conditions cannot
be coercive.
Both of the County of Santa Clarav. DonaldJ. Trump and City and County of San Francisco
v. DonaldJ. Trump cases challenged the enforcement provision of the Order, stating that it violated
the separation of powers doctrine by "improperly seeking to wield congressional powers, and that

14 See U.S Const. Art. VI, cl. 2 (The Supremacy Clause; although immigration issues naturally give rise to
federal preemption doctrine, many of the Sanctuary City laws deal with uniquely local activities. To date, no federal
court has invoked the preemption doctrine concerning Executive Order 13768 since it was issued by the Trump
Administration).
14 Kendall v. U.S. ex. rel Stokes, 37 U.S. 524 (1838).
145 Kendall, 37 U.S. at 528, 623-26.

146

Id.

147

South Dakota v. Dole, 483 U.S. 203 (1987).
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it is so overbroad and coercive." 1 48 Under the Presentment Clause, the President must "either
approve all parts of a Bill, or reject it in toto,"' as stated in Clinton v. City ofNew York. 149
B.

The Due Process Clause of the 5th Amendment

The Fifth Amendment of the U.S. Constitution states:
"No person shall be held to answer for a capital, or otherwise infamous, crime,
unless on a presentment or indictment of a grand jury, except in cases arising in the
land or naval forces, or in the militia, when in actual service in time of war or public
danger; nor shall any person be subject for the same offense to be twice put in
jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness
against himself, nor be deprived of life, liberty, or property, without due process of
law; nor shall private property be taken for public use, without just compensation."
Executive Order 13768 violates the Fifth Amendment's Due Process Clause because it seeks
to deprive local jurisdictions of congressionally allocated funds without any notice or opportunity
to be heard, thus violating the procedural due process requirements of the Fifth Amendment.
Moreover, the Order is deemed unconstitutionally vague. Grayned v. City of Rockfordo states
that a "law is unconstitutionally vague and void under the Fifth Amendment if it fails to make clear
what conduct it prohibits and if it fails to lay out clear standards for enforcement. To meet due
process requirements, a proposed law must: (1) "give the person of ordinary intelligence a
reasonable opportunity to know what is prohibited, so that he may act accordingly," and (2)
"provide explicit standards for those who apply them1" In County of Santa Clara v. Donald J
Trump, the Court deemed that the Executive Order does not meet any of these criteria. Specifically,
unlike Congress, the President does not have the power to conditionally withdraw funding from
Sanctuary Cities if local officials do not comply with federal officials.

C.

The Tenth Amendment

"The powers not delegated to the United States by the Constitution, nor prohibited by it to the
States, are reserved to the States respectively, or to the people."
The Tenth Amendment, also known as "the foundation of the Constitution" to Thomas
Jefferson, 152 protects the rights and liberties of states and prevents the Federal government from
overstepping its powers. This one line itself implies that states and local governments shall remain
autonomous in their powers to govern. The powers reserved to the states include those that promote
and regulate safety, health, welfare, and economic activity within the state's jurisdiction 153
Moreover, Article I, Section I of the Constitution states the following:
4 See Cty. of Santa Clara v. Trump, 250 F. Supp. 3d 497, 507 (N.D. Cal. 2017); City &Cty. of San Francisco
v. Trump, 897 F.3d 1225, 1231 (9th Cir. 2018).
141 Clinton v. City of New York, 524 U.S. 417, 438 (1998).
15

151
152
153

Grayned v. City of Rockford, 408 U.S. 104 (1972).
Id.
C. Perry Patterson, Thomas Jefferson and the Constitution, 29 MINN. L. REV. 265 (1945).
Western Turf Ass'n v. Greenberg, 204 U.S. 359, 363 (1907).
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"All legislative powers herein granted shall be vested in a Congress of the
United States, which shall consist of a Senate and House of Representatives."
The constitution grants the powers of three separate branches to legislate, execute, and
adjudicate. These three branches have the powers to govem solely the powers they were delegated,
also known as the separation of powers and checks and balances. Executive Order 13768 compels
states and localities to enforce Federal immigration law by threatening to revoke Federal funding
if the Order is not complied with. Thus, this enacted legislation regarding the Spending Clause
influences the way states would normally comply with Federal laws and therefore violates the
Tenth Amendment. In 1977, Congress enacted legislation that required at least ten percent of
Federal funds granted for local public works programs to be used to obtain services or supplies
from businesses owned by minority group members.
In the landmark case of Fullilove v. Klutznick, the Court observed that while "Congress has
frequently employed the Spending Power to further broad policy objectives by conditioning receipt
of federal moneys upon compliance by the recipient with federal statutory and administrative
directives, this Court has repeatedly upheld against constitutional challenges to the use of this
technique to induce governments and private parties to cooperate voluntarily with federal
policy."l 54

In the case of Executive Order 13768, the specific federal financial assistance the Order is
referring to are federal grants. 155 The Supreme Court has determined that in specific circumstances,
"the financial inducements offered by Congress might be so coercive as to pass the point at which
'pressure turns into compulsion."' 156 It can be argued that the terms of the EO are so coercive that
the fine line between pressure and compulsion has been crossed, thereby forcing states to comply
with the Order. The EO states that "[i]t is a policy of the executive branch to ensure, to the fullest
extent of the law that a State, or a political subdivision of a State, shall comply with 8 U.S.C.
1373." 5 While vague, section 9(c) of the EO does state the Attorney General must "take
appropriate enforcement action against any entity that violates 8 U.S.C. 1373, or has in effect a
statute, policy, or practice that prevents or hinders the enforcement of Federal law." 158 This
"appropriate enforcement" can be rendered as being unduly coercive and breaching the separation
of powers clause in the Constitution with regards to the EO because it threatens non-compliant
sanctuary cities with certain consequences.
D.

The Fourth Amendment

Fullilove v. Klutznick, 448 U.S. 448,474 (1980).
15 Federal law defines a grant as "money, or property provided instead of money, that is paid or provided
by the United States Government under a fixed annual or total authorization, to" eligible beneficiaries that include
state and local governments as well as certain private nonprofit organizations. 31 U.S.C. § 6501(4)(A) and (B).
156 South Dakota v. Dole, 483 U.S. 203, 211 (1987) (quoting Steward Mach. Co. v. Davis, 301 U.S. 548,
590 (1937)).
117 Exec. Order No. 13,768, 82 Fed. Reg. 8799 (Jan. 25,
2017).
154

158

Id.
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The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable search and seizures, shall
not be violated, and no warrants shall issue, but upon probable
cause, supported by oath or affirmation, and particularly describing
the place to be searched, and the persons or things to be seized15
In County ofSanta Clarav. DonaldJ. Trump and County ofSan Franciscov. DonaldJ Trump,
the court held that "it is a violation of the Fourth Amendment for local jurisdictions to hold
suspected or actual removable aliens subject to civil detainer requests are often not supported by
an individualized determination of probable cause that a crime has been committed." " An ICE
civil detainer request demands that an inmate, who is in local jail because of an actual or suspected
violation of state criminal laws, be held by a local law enforcement agency for up to 48 hours after
his or her scheduled release. This process is set to determine whether ICE will take that individual
into custody 6 In a sanctuary city, an individual who is undocumented is protected from
unreasonable search and seizure through the Fourth amendment. However, the Executive Order
takes this right and protection away from the individual.
V.

SOCIOECONOMIC IMPLICATIONS

There are numerous socioeconomic implications that must be considered regarding
undocumented immigrants who reside in sanctuary cities, including: the impact immigrants have
on the economy; potential economic gains through their contributions to society; adverse public
health effects resulting from limited resources for quality healthcare; educational considerations;
and the catastrophic implications of revoking DACA.
A. Estimates by the Congressional Budget Office CBO and Economic Ramifications
The Congressional Budget Office (CBO) reports that of the 41 million foreign-born individuals
residing in the U.S. in 2012, 22 million were regarded as "non-citizens." This non-citizen
population encompasses lawful permanent residents, ("LPRs,") temporary residents and visitors,
and unauthorized residents. The CBO reports that noncitizens have a higher likelihood of working
in the ages between twenty-five and sixty-four years old."
The growing misconception in the public is that undocumented immigrants are a burden on the
economy of the United States. To the contrary, these immigrants pay a substantial amount of taxes
and help the economy flourish. A study from the Institute for Taxation and Economic Policy
estimated that undocumented immigrants collectively pay $11.64 billion a year in state and local
taxes. 163 These funds allow for multiple programs in areas such as education and social welfare to

U.S. CONST. amend. IV.
Morales v. Chadbourne, 793 F.3d 208, 215-17 (1st Cir. 2015); Miranda-Olivares v. Clackamas Cty., No.
3:12-cv-02317-ST, 2014 WL 1414305, at *9-11 (D. Or. Apr. 11, 2014).
161 8 C.F.R. § 287.7 (2011).
15
160

162

U.S. CONG. BUDGET OFF., How CHANGES IN IMMIGRATION POLICY MIGHT AFFECT THE FEDERAL

BUDGET (2015), available al http://www.cbo.gov/sites/default/files/cbofiles/attachments/49868-Immigration2.pdf
163

THE INSTITUTE ON TAXATION & ECONOMIC POLICY, UNDOCUMENTED IMMIGRANTS' STATE & LOCAL

TAX CONTRIBUTIONS (2016).

101

continue operating. Moreover, immigrants help keep Social Security stable and running. The
National Foundation for American Policy holds that immigrants will contribute a net of $611
billion to the Social Security system over the next seventy-five years and, if these contributions
were to cease, the Social Security deficit could be increased by thirty-one percent over fifty
years. 164
A computable general equilibrium model that was used to estimate economic outcomes of
comprehensive immigration reform promoting legalization of undocumented immigrants has
shown that in a span of ten years, the U.S. Gross Domestic Product (GDP) would increase at least
0.84% amounting to $1.5 trillion.165 This increase means higher wages for not only native-born
individuals, but also a new legalized immigrant population. Contrarily, this same equilibrium
model showed that mass deportation would result in a decrease in GDP by 1.46%, or
approximately $2.6 trillion, over a ten-year span, without taking into consideration the costs of
deportation. 166
The new enactment of HR. 2406, "Immigration and Customs Enforcement Authorization Act
of 2017," directs the Department of Homeland Security to hire additional personnel, which
includes 10,000 deportation officers as well as 2,500 detention enforcement officers. 1 67 This act
followed Executive Order 13768 and the CBO has estimated that implementing HR. 2406 would
cost about $10.5 billion between 2018 to 2022. 16' This significant number of funds should instead
be redirected towards ensuring the safety and well-being of the undocumented immigrant
population that extensively contribute to the U.S. economy. The funds should be used to ensure
that the immigrant population receive access to essential services and programs that safeguard
their safety and general welfare.
B. Public Health Implications
There are an estimated I billion migrants in the world today of
whom 250 million are international migrants and 763 million
internal migrants - one in seven of the world's population. Sixtyfive million of the world's internal and international migrants are
forcibly displaced today. This rapid increase of population
movement has important public health implications, and therefore
requires an adequate response from the health sector.169

164 Raul Hinojosa-Ojeda, Raising the FloorforAmerican Workers, CTR. FOR AM.
PROGRESS (Jan. 7, 2010),
https://www.americanprogress.org/issues/immigration/reports/2010/01/07/7187/raising-the-floor-for-american-

workers/1
161

See id.

166 Id.
167 HOUSE COMMITTEE ON THE JUDICIARY, CONG. BUDGET OFF.,
ENFORCEMENT AUTHORIZATION ACT OF
168 Id.

H.R. 2406, IMMIGRATION

2017 (2017).

161 WORLD HEALTH ORGANIZATION,

http://www.who.int/migrants/en.
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AND CUSTOMS

Section 212(a)(1)(A)(i) of the Immigration and Nationality Act bars the admission to the U.S.
any foreign national who has been diagnosed with specific illnesses. 7 Under this immigration
law, the United States Citizenship and Immigration Services ("USCIS") can refuse to adjust the
status of an individual from immigrant to permanent resident if he or she is likely to become a
public charge, a term used by USCIS to describe immigrants who become dependent on public
benefits while living in the U.S. 171 In other words, a public chargeis an individual who is likely
to become "primarily dependent on the government for subsistence, as demonstrated by either the
receipt of public cash assistance for low-income maintenance, or institutionalization for long-term
17
care at government expense."2
The law also provides waivers of inadmissibility for individuals
who are positive for viruses such as the Human Immunodeficiency Virus in certain situations.
When determining whether an "alien" meets this public charge assessment, factors such as age,
health, family status, assets, resources, financial status, education, and skills are considered. Each
determination is made on a case-by-case basis while assessing the totality of the circumstances.173
One of the factors that call for grounds of inadmissibility is having a "communicable disease
of public health significance." 1 74 An example of a disease of public health significance is the
Human Immunodeficiency Virus ("HIV"). Although being HIV positive is not the sole
determinant of becoming a public charge, given the high expenses associated with the disease, it
is a factor that USCIS can consider. Because HIV was listed as a communicable disease of public
health significance, the U.S. created an immigration ban in 1987 for foreigners with the disease,
affecting individuals seeking to live in the U.S. The ban was lifted in 2009 after 22 years, during
the Obama Administration.175

Although the HIV ban was lifted in 2009, Executive Order 13768 still threatens the progress
made moving forward in public health and the well-being of all, including the undocumented
population. The threat of federal dollars being rescinded from Sanctuary Cities if they do not
comply with the Order endangers the public health of all individuals. Federal funding is used to
support numerous safety-net and community health centers where undocumented immigrants can
receive the care they need. Due to this Order, many undocumented immigrants fear their
immigration status will be revealed and they will be deported if they do go to receive treatment.
This has a negative implication on the citizen population because citizens may now be exposed to
communicable diseases like Tuberculosis should undocumented immigrants refrain from seeking
treatment.
There are approximately 11.7 million undocumented immigrants residing in the United States.
Every one of these undocumented individuals who came here envisioning better, healthier
lifestyles are now facing challenges of receiving limited to no health care at all. This large
undocumented population is often deprived of health care coverage given they do not have the
See Rona Morrow, AIDS and Immigration:The United States Attempts to Deport a Disease, 20 U. MIAMI
131, 174 (1988).
Charge, IMMGR. RESOURCES PUB. CENTER., https://www.ilrc.org/public-charge.
172
Public Charge Fact Sheet, U.S. CITIZENSHIP & IMMIGR. SERv. (Apr. 29, 2011),
https://www.legalbluebook.com/T-132.
173 Id.
174 42 C.F.R. § 34.2 (2007).
17o

INTER-AM. L. REv.
171 Public

175

Linda Tam, Immigration and HIV, AIDS LEGAL REFERRAL PANEL (2004).
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opportunity to purchase health insurance, receive tax credits under the Affordable Care Act (ACA),
or be eligible for Medicaid. The Emergency Medical Treatment and Labor Act of 1986
(EMTALA), which applies to hospitals participating in Medicare and operating a dedicated ER,
protects this population from being denied care based on immigration status. Under EMTALA,
any patient coming to an emergency department must be treated. It is essentially an "anti-dumping"
law changing the "no duty to treat" principle, ensuring anyone who comes to the emergency
department must receive equal quality of care.
The figure below shows the percentage of undocumented immigrants in the states with the
highest percentage of unauthorized immigrants that either have or do not have healthcare coverage:

Top States with Undocumented Immigrants: Percent
with and without Health Insurance Coverage
100%

California

Texas

Florida

IWith Health Coverage

New York

Maryland

inois

Without Health Coverage

Figure 1.2
Data has been stratified and retrieved from the Center for Migration Studies State Tool.

C. Education
Per the CB0, education is the largest single expenditure in both state and local budgets.
Because state and local governments have the responsibility, both fiscally and administratively, of
offering schooling from Kindergarten through 12th grade, they withhold the "burden" of educating
undocumented immigrant children."' In 1982, the U.S. Supreme Court in Plyer v. Doe held that
the Constitution guarantees all children, regardless of immigration status, equal access to public

education.

177

Within the U.S. public school system, there are approximately 1.5 million undocumented
individuals, with an estimated 50,000 to 60,000 graduating from high school each year.178 Plyer v.
Doe set the precedent for allowing these children to receive both primary and secondary school
educations; however, undocumented children still often remain unable to explore the opportunities
for higher education. Plyer v. Doe held that "The Fourteenth Amendment's protection extends to

176 CONG. BUDGET OFF., THE MPACT OF UNAUTHORIZED IMMIGRANTS ON THE BUDGETS OF STATE
AND

LOCAL GOVERNMENTS (2007).
177
178

Plyler v. Doe, 457 U.S. 202, 203 (1982).
Janice Alfred, Note, Denialof the American Dream: The Plight of UndocumentedHigh School Students

Within the U.S. EducationalSystem, 19 N.Y.L. SCH. J. HUM. RIGHTS 615, 638 (2003).
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anyone, citizen or stranger, who is subject to the laws of a State, and reaches into every corner of
a State's territory." 17
According to federal law, postsecondary educational institutions have the authority to deny
undocumented immigrants in-state tuition, which would otherwise be offered for citizens.
Unfortunately, these students are also not eligible for financial aid due to their immigration
status. 180 In Nyquist v. Mauclet, the Supreme Court declared a state statute unconstitutional that
barred legal residents from receiving financial aid to cover higher education costs 181 Here, the
Court stated discrimination against this population is only justified if it is necessary to achieve a
"legitimate and substantialstate interest. "182 Following Plyer v. Doe, the Supreme Court held in
Toll v. Moreno that the University of Maryland's student residency requirement, which prevented
nonimmigrant residents from establishing state residency, was unconstitutional.183
D. Deferred Action for Childhood Arrivals
In June 2012, President Barack Obama issued an Executive Order known as the Deferred
Action for Childhood Arrivals ("DACA") policy. 184 Under DACA, certain individuals who entered
the country as minors, and had either entered or remained in the country without documentation,
were eligible to receive a renewable two-year period of deferred action from deportation and to be
eligible for a work permit.,18 To be eligible for the DACA program, recipients: 1) had to arrive in
the U.S. before age sixteen; must not have reached the age of thirty-one as of the program start
date in 2012; 3) must have graduated from high school; 4) must have been honorably discharged
from the military or in school; and 5) could not have felonies or serious misdemeanors on their
records. 186 As of 2017, approximately 800,000 individuals-referred to as Dreamers after the
DREAM Act bill187 were enrolled in the program created by DACA.

During November of 2014, President Obama announced his intention to expand DACA to
increase the period of employment authorization for DACA beneficiaries from two years to three
years, and to create a Deferred Action for Parents of Americans and Lawful Permanent Residents
program ("DAPA") 188 Under DAPA, parents of U.S. citizens or lawful permanent residents (green
171 Plyler, 457 U.S. at 215 (holding that a Texas statute denying free public school primary and secondary
education violated the Equal Protection Clause).
18 Illegal Immigration Reform and Responsibility Act of 1996, 8 U.S.C. § 1623 (1996). The statute provides:
"Notwithstanding any other provision of law, an alien who is not lawfully present in the United States shall not be
eligible on the basis of residence within a State (or political subdivision) for any postsecondary education benefit
unless a citizen or national of the United States is eligible for such a benefit (in no less an amount, duration, and scope)
without regard to whether the citizen or national is such a resident").
18 Nyquist v. Mauclet, 432 U.S. 1, 21 (1977).
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Considerationof DeferredAction for ChildhoodArrivals (DACA), U.S. CITIZENSHIP & IMMIGR. SERV.
(Feb. 14, 2018), https://www.uscis.gov/humanitarian/consideration-deferred-action-childhood-arrivals-daca.
185 Exec. Order No. 13,767, 82 Fed. Reg. 8793 (Jan. 25, 2017).
186 Consideration of DeferredAction for ChildhoodArrivals (DACA), U.S. CITIZENSHIP & IMMIGR.
SERV.
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18 Nolan G. Pope, The Effects ofDACAmentation: The impact of deferred action for childhood arrivals on
unauthorized immigrants, 143 J. PUB. ECON. 98 (2016).
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card holders) could apply for deferred deportation and employment authorization. 189 However,
twenty-six states, led by the state of Texas, successfully sued to prevent the DACA expansion. 190
In June of 2017, the U.S. Department of Homeland Security rescinded the expansion while
continuing to review the existence of the DACA program. 191The DACA policy was rescinded by
the Trump Administration on September 5, 2017, subject to a six-month delay to provide Congress
time to decide how to deal with the population that was previously eligible under the DACA
policy. 192

There are no known major adverse impacts from DACA on native-born workers' employment
and this is supported by research that shows that DACA has increased the wages and labor force
participation of DACA-eligible immigrants and reduced the number of unauthorized immigrant
households living in poverty. 193 Studies have also shown that DACA increased the mental health
outcomes for DACA-eligible immigrants and their children. 194 In the state of New York there are
approximately 500,000 immigrants that are currently undocumented. 195 Of these individuals, about
half of the undocumented residents are insured by means of employer sponsored coverage, private
insurance purchased outside the ACA marketplace, or Child Health Plus. 196 The other half
(250,000) are currently uninsured. 197 Of this demographic, some would be eligible for Deferred
Action for Parents of Americans and Lawful Permanent Residents (DAPA) or would have been
eligible under Deferred Action for Childhood Arrivals (DACA) 198 Even with DAPA and DACA,
200,000 or more of the currently uninsured will remain uninsured. 199 This population is either
ineligible for DACA or DAPA, eligible for but unenrolled in DACA or DAPA, or enrolled in
DACA or DAPA but income ineligible for Medicaid. This means that there is still a significant
population that remains uninsured in New York, with very limited options for healthcare.
The state of New York offers Medicaid program coverage for immigrants that qualify as
"permanently residing under color of law" (PRUCOL) 200For those who are PRUCOL, it generally
means that the Department of Homeland Security (DHS) is aware of a person's presence in the
U.S. but has no intention of deporting them from the country. Without PRUCOL, the number of
uninsured immigrants in the state would be much higher. 201 In Aliessa v. Novello, the court
189 Id.
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mandated protections guaranteed by the state Constitution stating that lawfully admitted permanent
residents and individuals who are PRUCOL are eligible for state funded Medicaid 0 President
Obama's Executive Actions in 2012 and 2014 granting deferred action for certain populations also
offered important opportunities in New York State20 For those considered to be PRUCOL,
immigrants granted administrative relief through DACA and DAPA were eligible for state funded
Medicaid if they met income eligibility. This eligibility included that they met income
qualifications of 138 percent of the Federal Poverty Level (FPL). 204
CONCLUSION
Regardless of the ultimate legal outcome on the viability, vel non, of Executive Order 13768,
the immigration challenges facing the United States will not cease overnight. There are 11 million
undocumented immigrants in the U.S. today who came here envisioning better lives and who will
most likely not leave voluntarily. Despite the rhetoric, few Americans have the stomach for Elian
Gonzalez-styled roundups en masse. Furthermore, rapidly changing U.S demographics, increasing
access to technology, and a general lack of intellectual curiosity all feed a raging culture war. It
will take the will, skill, and time of all three branches of U.S. government, states, and the faith
community working together to influence and improve today's patchwork labyrinth of
immigration rules and regulations. We must work to create and enforce commonsense, systemic
reforms needed to protect the homeland and all its residents. Although a non-exhaustive list,
passing the DREAM Act, establishing requirements to convert green card status to full U.S.
citizenship, significantly increasing funding for immigration officials, and qualifying non-profits
to better scrutinize asylum applications must all be considered as part of a comprehensive
immigration reform.
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